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Case update




Settlement agreements

Can settlement agreements be used to
settle unknown future claims?

Bathgate v Technip Singapore PTE Limited (Inner
House of the Court of Session)
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Gender critical beliefs

Professor wins gender critical .. . ,
. . . . . Higgs v Farmor’s
discrimination case against school

university
Due to be heard by the

Court of Appeal on 7
October 2024

Phoenix v the Open University (Employment Tribunal)
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Case tracker: Key cases to watch

Case  lDetal __________________|Keydates

Discrimination

British Bung Manufacturing Company
Limited and another v Finn

Dismissal and re-engagement

Union of Shop, Distributive and Allied
Workers & Ors v Tesco Stores Limited

Does calling a male employee “bald” amount to
harassment related to sex?

When can an employer be prevented from
dismissing and re-engaging to change a contractual
entitlement?

EAT - appeal heard on 28
November 2023 - judgment
awaited.

Supreme Court - 23 and 24
April 2024
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Legislation round-up




The end of supremacy of EU law and divergence in
NI

Retained EU Law (Revocation and Reform) Act 2023

Supremacy of EU law ended.

Further change may take place. What is the position in

Northern Ireland?

The parameters of the Trade and Co-operation Agreement -
“level playing field".

Key-date - 1 January 2024
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The Equality Act 2010:

Special
Employment law reform treatment
] /breastfeeding
Disability Retrl:];r;;r;% i]i;om
discrimination leave
The Equality Act 2010
(Amend.ment) Pregnancy and
Regulatlons 2023 Equal pay maternity

discrimination

Discrimination Indirect
and discrimination
recruitment by association

Key date - the Regulations came into force on 1 January 2024
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Flexible working

Employment Relations (Flexible Working) Act 2023

Key changes under the Act: .
ychang Day 1 right

« Employees can make two requests, as opposed to one, in any 12 month period.

The Flexible Working
(Amendment)
Regulations 2023

« The timeframe for employers to make a decision on a request is reduced from three
to two months (as before, employees can agree to an extension).

No service will be
required in order to
make a flexible
working request on or
after 6 April 2024.

« Employers must consult with the employee about their request before refusing it.

« The requirement for the employee to state what effect the change would have on
the employer and how the effect could be dealt with is removed.

Key date - The Act will come into force on 6 April 2024
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Extended redundancy protection for pregnant
employees and new parents

Existing redundancy protection

Employees on maternity leave, shared parental leave or
adoption leave have special protection when a
redundancy situation arises, in that they have an
automatic right to be offered any suitable vacancy, if one is

available, before being made redundant. should employers
take?

What practical steps

Extension of the protection

New legislation will extend this protection to cover both pregnancy and a period
of 18 months after the expected week of childbirth, unless the employee has
notified the employer of the actual date of the child's birth, in which case the
additional protection will end 18 months after that date. Similar protection will
be afforded to those taking shared parental leave or adoption leave.

Key date - Regulations expected to come into force on 6 April 2024
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A closer look at the extended protection

_ The protected period

Pregnancy

Maternity
leave

Adoption
leave

Shared
parental
leave

The redundancy protection starts when an employee tells their employer that they are pregnant. Where the
employee is entitled to statutory maternity leave the pregnancy protected period will end on the day the
statutory maternity leave starts. If the pregnancy ends and the employee is not entitled to maternity leave, the
protected period will end two weeks after the end of the pregnancy (for example if the employee suffers a
miscarriage - please note that pregnancies ending after 24 weeks are classed as stillbirths and the employee is
entitled to maternity leave).

The additional protected period will end 18 months after the expected week of childbirth, unless the employee
has notified the employer of the actual date of the child’s birth, in which case the additional protection period
will end 18 months after that date.

The additional protected period ends 18 months after the child’s placement or the date the child entered Great
Britain (if overseas adoption).

For employees taking six or more consecutive weeks of shared parental leave (but who have not taken
maternity or adoption leave), the additional protected period ends 18 months after the date of the child’s birth
or placement or date they entered Great Britain. If the employee takes less than six weeks shared parental
leave the protection will end on the date the leave ends.
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Paternity leave

Key dates -

Regulations in force from 8
March 2024. The regulations
will take effect in relation to
children whose expected week
of childbirth is after 6 April
2024 and children whose
expected date of placement for
adoption, or expected entry
into GB for adoption is on or
after 6 April 2024

Paternity Leave (Amendment) Regulations 2024

- Fathers and partners permitted to take leave as two one
week, non-consecutive blocks.

« Leave can be taken at any point in first year after birth or
adoption of their child (not just within first eight weeks).

« Shorter notice period, in most cases, to four weeks
(exception for domestic adoption cases).

« 28 days' notice of variation.
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Carer’s leave

Carer’s Leave Act 2023 and Carer’s Leave Regulations 2024

« One week of unpaid leave. " Key date - The

« Individual days or half days, up to a block of one week. regulations will
come into force on 6

« Employer can postpone. April 2024

« Notice required - twice as much as period of leave or
three days (whichever is greater).
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Neonatal care

Neonatal Care (Leave and Pay) Act
2023
« Leave expected to be capped at 12 weeks.

« Pay expected to be statutory.

« Available to employees with a parental or other personal
relationship to a child who is or has received neonatal
care.

« No qualifying service for leave.

« 26 weeks’ continuous service for pay.

Key date - expected April 2025
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Working Time Regulations 1998: Reform

12.07% of the number ermitted for ;. , . e adequate. p,
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TUPE Reform

The Employment Rights (Amendment,
Revocation and Transitional
Provision) Regulations 2023

Small businesses (with fewer than 50
employees) undertaking a transfer of
any size, and businesses of any size
undertaking a small transfer (of fewer
than ten employees) will be allowed to
consult their employees directly if there
are no existing worker representatives in
place.

Key date - Applies to TUPE transfers
which take place on or after 1 July
2024.
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Workers/agency
workers

Workers (Predictable Terms and
Conditions) Act 2023

«  Workers and agency workers will
have the right to request more

Agency yvorker'::. predictable terms and conditions of
covering industrial work where there is a lack of
action — ——— predictability to their work pattern.
= o « Two applicationsin a 12 month
period.

« Applications can be rejected on
statutory grounds.

« 26 weeks' service requirement
expected.

Key date - Expected September 2024
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Legislation round-up

Further key changes to be aware of:

Strikes minimum Restrictive covenants  Code of Practice on fire NDA legislation NMW increases/Tips
service levels reform and re-hire Legislation expected on the use ~ NMW - Annual increases and

Minimum service levels in Statutory cap of three months  Draft Code of Practice has been of NDAs in harassment and NLW age band expanded to

connection with the taking part ~ on non-compete clauses “when published. Tribunals will be discrimination cases. those aged 21+ (previously 23+)
of strike action in “relevant Parliamentary time allows”. required to take the code into - April 2024.
services” account and will have the Allocation of Tips - fair

power to uplift compensation allocation of tips legislation

by up to 25%. expected to be fully in force in
May 2024
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Sexual harassment: Mandatory
duty on employers to take
reasonable steps




Sexual harassment: A quick
re-cap

The Equality Act 2010 protects individuals against direct
discrimination, indirect discrimination, harassment and
victimisation. There is further protection for disability
discrimination, including a duty to make reasonable
adjustments and discrimination arising from a disability.

What is harassment?

Three definitions:
1. General definition

2. Conduct of a sexual nature
3. Rejection of or submission to conduct of a sexual nature
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Sexual harassment
definition

In a nutshell:;

‘A harasses B if A engages in
unwanted conduct of a
sexual nature, and the
conduct has the purpose or
effect of violating B’s dignity
or creating an intimidating,
hostile, degrading,
humiliating or offensive
environment for B.

Who is held
responsible?

Employers can be liable for
acts of employees

Employees themselves can
be personally liable



Mandatory duty

The Worker Protection (Amendment
of Equality Act 2010) Act 2023.

The Act will;

 Introduce a duty on employers to take
reasonable steps to prevent sexual
harassment of their employees.

« Give employment tribunals the power
to uplift sexual harassment
compensation by up to 25% where an
employer is found to have breached the
new duty to prevent sexual harassment.

The Act will come into force in October
2024
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EHRC technical
guidance published
on 15 January 2020

What further
guidance can
employers expect?




What can employers do to prepare?

Complaints of sexual
harassment can lead to:

Costly settlements Q
High profile senior
departures Q/
Expensive litigation
Reputational <
damage ‘Q’

Poor employee and
customer relations

Lost productivity \Q’
Reduced profitability

Investigate complaints quickly and
effectively (including historic
complaints)

Zero-tolerance approach to
harassment

Robust policies and procedures
focusing on inclusion as well as
equality

Effective reporting mechanisms and
analysis of reported data

Targeted risk assessment to identify
problem areas

~

Third party awareness of zero
tolerance approach

Require settlement agreements to be
signed off or reviewed at board level

Ensure perpetrators are
appropriately sanctioned

Effective regular training for all.
Bespoke training for line managers.
Including courageous bystander
training to encourage witnesses to
intervene.

Factor in suggestions from the EHRC
Technical Guidance
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What’s on the horizon?




Alook ahead: Key
issues for employers
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What might a general
election mean for

employment law?




Questions




contact us

Joanne Kate

Frew Meadowcroft

Partner Partner

M 07796 174538 M 07738 985344

E joanne.frew@dwf.law E kate.meadowcroft@dwf.law

Neal
Mellor

Senior Associate

M 07716 091341

E neal.mellor@dwf.law

Surya
Kumaraval

Associate

M 07724 287051
E surya.kumaraval@dwf.law

Molly
Fellows

Solicitor

M 07935 603663

E molly.fellows@dwf.law
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dwf

DWEF is a leading global provider of integrated legal and
business services.

Our Integrated Legal Management approach delivers
greater efficiency, price certainty and transparency for
our clients.

We deliver integrated services on a global scale
through our three offerings; Legal Services, Legal
Operations and Business Services, across our eight key
sectors. We seamlessly combine any number of our
services to deliver bespoke solutions for our diverse
clients.

© DWEF, 2023. DWF is a global legal services, legal operations
and professional services business operating through a
number of separately constituted and distinct legal entities.
The DWF Group comprises DWF Group Limited (incorporated
in England and Wales, registered number 11561594, registered
office at 20 Fenchurch Street, London, EC3M 3AG) and its
subsidiaries and subsidiary undertakings (as defined in the
UK's Companies Act 2006). For further information about
these entities and the DWF Group's structure, please refer to
the Legal Notices page on our website at .
Where we provide legal services, our lawyers are subject to the
rules of the regulatory body with whom they are admitted and
the DWF Group entities providing such legal services are
regulated in accordance with the relevant laws in the
jurisdictions in which they operate. All rights reserved. This
information is intended as a general discussion surrounding
the topics covered and is for guidance purposes only. It does
not constitute legal advice and should not be regarded as a
substitute for taking legal advice. DWF is not responsible for
any activity undertaken based on this information and makes
no representations or warranties of any kind, express or
implied, about the completeness, accuracy, reliability or
suitability of the information contained herein.

dwfgroup.com
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